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Date 2 tpril,

1994

The Gonsbtitutional Review.Commission
HMONGU

Ladies and Gentlemen

BAROTSELAND AGREEMENT, 1964

Very many things have been gaid about the Baroteselani
Agreement, 1964 but very few people have bothered to anddress thz
Constitutional Review Commission in a manner addressing the terss
of the Agreement itself. In this submission, I will attampt Lo
provide some information which, probably, lead the Kvunpa
Constitutional Review Commission to say something like this
that the solution to the Barotseland Agreement can be found
only in the terms of that Agreement.
2. The Barotseland Agreement, 196% is an egreement which
was signed in London, England, oun the 18th May, 195% bekween
Dr Kenneth David Kaunda, then Prime Minister of Horthern khowenia
on behalf of the Government of Northern Rhodesia aon the one
part and Sir Mwanawina Lewanika K.B.E., then Litunga of
Barotseland acting on his own behalf, his heirs and sSuccessOrs;,
his Council and Chiefs and all the people of Barotseland on the
other part and the Agreement was signed also by the Right
Honourable Duncan Sandyse M.P., the Queen's Principal Secre‘a-y
for Commonwealth Relations and for Lhe Colonies to signify the
approval of ler Majesty's Government in the United Kingdom of
the arrangemenis being enltersd into by all those concerned.
Je The idea was that the treaties and agreements
which werc then in existence, i.e. those signed in 1900,

1909 and 1954 to wengion the wost significent ones only,
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were to be replaced by The Barotseland Agreement, 1964
related to interests in lang granted by King Lewanika ta
the British South Africa:Company and subsequently to the
Government of Northern Rhodesia after the 1st April, 192%,
The obligations of the Northern Rhodesia Government to
Barotseland which were the subjeot of provisions of
Section 20 of the Zambia Indeﬁéndence Order 1964 were,

as a matter of fact, the contihuing obligations arising

from the treaties and agreements under which Her Majesty's

Goverament in Northern Rhodesia had been assisting

Barotseland economically, financially and administratively.

4, . The following observations are worth making;
(a) AlL the parties to the Agreement were in
authority, sane and'feasonable-
{b) The Agreement was to have coms into effect
on 2hth October, 1964
(c) The Queen's representative, the Governor of
Norkthern Rhodesia appoeinted Dr. Kaunda to be
Prime Minister of Nérthern Rhodesia under
Article 69 of the Northern Rhodesia (Constitution)
Order In Counecil and the Prime Minicter was
acting under powers vest in the Governor by
Article 72 of the Constitution;
(d) Sir Mwanawina I1II was Litunga of the Barotseland
Protectorate declared as such by Her Majesty
and by virtue of the powers vested in the
Queen by the provisions of the Foreign Juris-
dictions Act 1890 and as such became a protectorate
when Northern Rhodesia was created the Northern
Rhodesia (Barotseland) Order in Council of 1953.
Sections 2 and 3 of.that order refers.
{(e) The Right Honourable Duncan Sandys needs no
comment.

5. It is wise to remember that Barotseland was

Jprior to the Agreement a self governlng and an independent

govereign nation properly constltuteQ/capable of signing
treaties. Thus, when the Litunga signed the Barotseland
Agreement, 1964 he was not signifying the surrender of

that sovereignty to any outside power -or to the -successor
state, the Republic of Zambia. The sovereigntv of
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of Barotseland was, as a matter of fact, the very basis for

the Agreemont as illustrated by paragraphs 2 and 3 of the

preamble in the Appendix of the Barotseland Agreement, 1664

which reads as follows :-

"And whereas it is.the wish of the Government of
_Northern Rhodesia and of the Litunga of Barotssland,
his Council and the Chiefs and people of Barotseland
that Northern Rhodesia should proceed to
independeceas one country and that all its peoples
should be one nation

And whereas, having regard to the fact that all
treaties and other. agreements subsisting between
Her Majesty the Queen of the United Kingdom of
Great Dritain and Northérn Ireland and the Litungsa
of Barotseland will terminate when Northern
Rhodesla becomes an independent. sovereign republic
and Her Mnjosty's Government im the Unjted Kingdom
will thereupon cease to have any respounsibility
for the Govermment of Northern Rhodesia, including
Barotseland; it is the wish of the Government of
Northern Rhodesia and of the Litunga of Barotsela«d
to enter into arrangements concerning the position
-of Barotseland as part of the Republic of Zambia
to tske the place of the treaties and other
agreements hitherto subsisting between Her Majesty
theQuoen and the Litunga of Barotseland",

B Lt is. clear then that there was no intention .
whatsoever to change the status of Barotseland or that

of the Litunga oven when Zambia became a sovereign aand
unitary state. 'The treaties mnd agreements made betwsen
Her Majesty's Government and King Lewanlks were the

basis on which Baroiseland was declared & Protectorats

in 1953. A preamble in the Northern Rhodesia (Barotseland)
Order In Council states ;-

UAND WHEREAS it is oxpedient that the said territory
of BDarotseland should be declared to be, and should
be styled the Barotsoland Protectorate.,...........!

Section 41 of tho Horthern Rhodesia Order In Council 1924
was similar (o Section 112 of the Northern Rhodesia
(Constitution) Order In Couneil, 1963. In the same
manner; the then Prime Minister in a written speech
delivered in Lealui, the Litunga's summer capltal, on
6th August, 1964 stated that ;e .

I"T should now like to turn to tha Barotselsnd
agreement which was reached in T.~rdon in Hay .
and I wial to give an assuranc 1wt it 18 the
Governmentle full intention thr n6 Barolseland
Agreement will be honoured fully after
independence. I believe the Agreement reached -
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in London was.an honourable Agreement from the
point of view of both the Central and the
Barﬂtﬂﬁland Governﬂlent-.---..-...-..-...---.-"

7 The Barcotseland Agreement, 1964 was breached

by the Presideni of the Republic of Zambla in the period

1965 to 1970 by a number of Acts of Parliament. Protests

by the Barotse wers expressed in a number of WRys :
(a) the President was petitiomed

(b) the Members of Parliament who were held responsible
for failure to effectively represent the people
of Barotseland all lost their seats in the
Parliamentary elections that followed

(c) The reaponse of the people of Barotseland to the
17th June, 1969 Referendum was, according to
Times of Zambia June 19th and 20th a clear MHQOY

(d) Six Barotse people were arrested and detained fop
openly speaking against the Government over
the Barotseland Ajreement, 1964 and a high-powered

campalgn was mounted to silence opposition

(e) For one reason or another, perhaps including the
Barotaeland Agreement, 1964, a State of Emergency
was declared there and then and it became utterly
impossible for anyone to oppose the Government.

(£) Not all has been told as within the sams breath
a One Party State was created and everyone, and
effectively so, had to follow the Party line,

8. Despite all this, negotiations betwsen the Central
Government and the Barotse Royal Establishment continued. Thia
will help to explain the reason why the former President, Dr.
Kaunda offered to amicably resolve the issue of the Barotseland
Agreement, 1964 in March 1991,

9. Section 14(2) of the Constitution of Zambia

Aﬁt No. 27 of 1973 stated :

"14(2) The transfer and vesting of all rights, liabilities
and obligations to or in the President on behalf of
the Government of Zambia by virtue of Section
twenty (20) of the Zambia Independence Order, 496k,
is for avoidance of any doubt hereby confirmed"

Further, Section 12 of the same Constitution of Zambia Act
No. 27 of 1973 confirmed the oblipations of the 'President. It
reads

"12. All rights, obligations =mnd liabilities of the
President or any public officer on behalf of the
Government of the Republic of Zambis before the
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commencement of this Act shall, on and after
the 'commencement of this Act, be rights
liabilities and obligations of the President
or such public officer, as the case may b8,
on behalf of the Government of Zambia.!

10. A8 regards the breaches and what would appear
to be the ultimate purporfed abrogation of the Barotseland
Agreement, 196%, there is an element of doubt in my mind
that any breach or purported abrogation would be walid. =
Indeed, from a layman's view point, the breaches and
purported abrogation haa'ﬁo,effect on the Barotseland
Agreement; 196%. fThe rensons are : -
(a) It would seem doubtful to me that Parliament
would have jurisdiction or power to enact a .aw
vhose effect would either breach or abrogate
the Agreement because the Barotseland Agreement, 1964
forms part of the obligations inherited by
the President of tlie Republic of Zambia under
the sucoession provision of Section 20 of
lthe‘Zaﬁbia Independence Order 1964 which
states : '"20(1) All rights, liabilities and obligatios

of - (a) Her Hajesty in respect of the
Government of Northern Rhodesia; and

{(b) The Governor of Northern Rhodesia or
the holder of any other office under the
Crown in respect of the Government
of Horthern Rhodesia on behalf of that
Government

shall, from the commencement of this

Order, be rights, liabilities and obligations
of the 'Preasident on behalf of the Governmont
of Zambia and subject to the provieions

of any law, shall be enforceable by

or against tho President accordingly.”

(b) Since Section 20 of the Zambiz Independence Order was
noither amended nor repealed by any Act of .
Parliament it would follow that the Barotseland
-Agreement, 196% was never abrogated. It is
notevorthy tnat while the Zembia Independence

Act 196l and the Zambia Independence Order 196k
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were both rapealed by Section 3 of the
Constitution of Zambia Act No. 27 of 1973,

the provision of Section 20 of the Zambia
Independence Order 1964 were served and
confirmed by Section 11(2) of the Constitution
of Zambia Att Ho. 27 of 1973 which reads :

#11(2) The transfer and vesting of all
rights, liabilities and obligations
to or in the President on behalf
of the Government of Zambia by virtue
of Section twenty (20) of the Zambia
Independence, 1964, is for avoidance
of boubt, hereby confirmed"

Further, Section 12 states :

92  All rights, liabilities and obligations
of the President or any public offieer
on behalf of the Government of the
Republic of Zambla before the
commancement of this Act shall, on
and after the commencemeant of this
Act, be rights, liabilities and
obligations of the President or such
public officer, as the case may be,
on behalf ol the Government of Zanbia."

In any event, one cannot legislate against ont's

own contractual obligations because that in itself is merely

8 breach of the agreement which does bring the agreement to

an end.
12.

It is strongly submitted that the Review

Commission should find it right and proper for the Barotseland
Agreement, 1964 to be included in the Constitution of the

Republic of Zambia.

Lagdies and Gentlemen,
I remainpyours truly,

Yeta 1V
LI TUNGA




